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VIA ELECTRONIC MAIL 

The Honorable Kenneth Leary, Chairperson 
  and Members of the Local Agency Formation Commission 
of Napa County 
1030 Seminary Street, Suite B 
Napa, CA  94559 

Re: Revised; October 5, 2020 Regular Meeting; Consideration and Approval 

of Water and Wastewater Municipal Service Review  

Dear Chair Leary and Commission Members, 

This office serves as the City Attorney for the City of American Canyon (“City”), 
which at a properly noticed Closed Session of its City Council on September 15, 2020, 
authorized this office and the City Manager, Jason B. Holley, to take all actions necessary 
before the Commission at the October 5, 2020 meeting, to oppose the consideration and 
possible adoption of the draft Countywide Water and Wastewater Municipal Service 
Review (the “MSR”). 

The Local Agency Formation Commission (“LAFCO”) Executive Officer, Staff and 
Consultants maintain that the Water Service Area (“WSA”) of the City, is the City’s current 
boundaries rather than that established at the City’s incorporation in 1992. 

Discussions on this issue have been ongoing between this Office, the City Manager 
and LAFCO representatives since February 8, 2019.  At that time, the City was contacted 
by LAFCO Staff to obtain the incorporation documents for the City from 1992 for use by 
the MSR Consultants.  No explanation was offered as to why the City incorporation 
documents were not present in LAFCO records.  LAFCO Staff was supplied with not only 
the incorporation documents, but those documents associated with their environmental 
review under the California Environmental Quality Act (Public Resources Code Section 
21000 et seq., (“CEQA”)). 
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Notwithstanding the meetings between City Staff, LAFCO Staff and Consultants, 
there remain several unresolved factual and legal issues concerning the LAFCO Executive 
Officer’s claim that the City WSA at the time of incorporation is not the City WSA, but 
rather is the existing City limits. 

The City disagrees with the LAFCO Executive Officer’s conclusion and the 
proposal to move forward despite these unresolved issues by a simple statement, that the 
issue remains unresolved.  See, LAFCO Comment Log (attached as Exhibit “A”), page 1, 
line 5. 

In the Commission’s Workshop on July 13, 2020, it was precisely stated that the 
matter is a “detailed and complex problem” to be resolved with the LAFCO Executive 
Officer, Staff and Project Consultants. 

Given the significant impacts of the possible adoption of this MSR by the 
Commission without City WSA resolution, the City demands that the matter be continued 
until the issues are fully resolved with the LAFCO Executive Officer, Legal Counsel and 
Consultants.  Both the undersigned and Mr. Holley will be available for questions on 
October 5, 20201 before the Commission. 

At the August 3, 2020 Commission meeting, the matter was considered under 
Agenda Item No. 7.c., where the Staff Report incorporated a reference to “MSR figure 
3-14; Governance Structure Options,” a copy of which is attached as Exhibit “B.”  Under 
the heading “Governance Structure Options,” the following is set forth with respect to the 
City of American Canyon Governance Options: 

• Clarification of LAFCO - approved service area; 
• Inclusion of non-contiguous city-owned property in SOI or clarification of 

LAFCO policy; and, 
• Participation in a county water agency. 

Stated differently, how can LAFCO proceed to consider and adopt any of the draft 
MSR “Governance Options” until it is known what the baseline footprint is with respect to 
the City WSA? 

The City fails to see how there is evidence, or an analysis, by the Executive Officer, 
LAFCO Staff, Legal Counsel or Consultants that establishes a Governance baseline so that 

1 The City representatives at the Commission July 13, 2020 Workshop are also referenced in Exhibit “B.”  See, the 
next to last page. 
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the critical issues associated with the City WSA, can serve as a basis for further 
recommendations to the Commission. 

The City also maintains that the lack of any substantive analysis of the MSR under 
the CEQA, provides a second reason why the proposed action should be continued. 

Very truly yours, 

William D. Ross 
City Attorney 

WDR:as 

cc: Brendon Freeman, Executive Officer 
Local Agency Formation Commission 

The Honorable Leon Garcia and Members of the City Council 
Jason B. Holley, City Manager 
City of American Canyon 

Enclosures: Exhibit “A” (Comment Log) 
Exhibit “B” (Staff Report) 

Exhibits removed due to file size.

Exhibit "A" is available online at:
https://www.napa.lafco.ca.gov/uploads/documents/DraftMSR_CommentLog.pdf

Exhibit "B" is available online at:
https://www.napa.lafco.ca.gov/uploads/documents/8-3-20_7c_CommentsDraftWaterWastewaterMSR.pdf
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October 5, 2020 

VIA ELECTRONIC MAIL 

The Honorable Kenneth Leary, Chairperson 
  and Members of the Local Agency Formation Commission 
of Napa County 
1030 Seminary Street, Suite B 
Napa, CA  94559 

Re: October 5, 2020 Regular Commission Meeting; Agenda Item No. 7.a. Final Map 
and Countywide Water and Wastewater Municipal Service Review and Associated 
CEQA Findings 

Dear Chair Leary and Commission Members, 

This office serves as the City Attorney for the City of American Canyon (“City”), and again 
respectfully maintains with respect to the proposed Napa Countywide Water and Waste Water 
Municipal Service Review (“proposed MSR”) that the Water Service Area (“WSA”) of the City is 
that which was succeeded to at the time of incorporation of the former American Canyon County 
Water District (“ACCWD”), rather than what has been maintained by the Project Consultants and 
LAFCO Staff as the corporate boundaries of the City. 

The action of the Consultants in evaluating this issue supports the City’s position.  
Originally, with respect to the Draft Municipal Service Review (“Draft MSR”) on pages 64, 86 
and 92, it was maintained that the ACCWD was in fact dissolved.  A dissolution under the Cortese-
Knox Reorganization Act of 1985 and presently under the Cortese-Knox-Hertzberg 
Reorganization Act of 2000, is a “change of organization.”1   

In other words, there had to be another change of organization at the time of incorporation 
to provide the legal basis for the current LAFCO Staff, Executive Officer and LAFCO Counsel 
position.   

1 See, current Government Code Section 56021(h), a part of the Cortese-Knox-Hertzberg Local Government 
Reorganization Act of 2000 (Government Code Section 56000 et seq., (the “Act”). The Act was and is a substantial 
update of its predecessor, the Cortese-Knox Local Government Reorganization Act of 1985 (former Government 
Code Section 56000 et seq.).  (the “Former Act”).  All references will be to the Government Code unless otherwise 
noted. 
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A review of Attachment 6 by LAFCO Counsel to the current Staff Report does not change 
the City’s position.  Respectfully, issues associated with the Sewer Service Area, although 
occurring within the same broad time period, are not relevant to the issue of determining the City 
WSA for purposes of analysis in the proposed MSR. 

As City has noted previously, a “merger” of the ACCWD was accomplished with the City 
at the time of incorporation in 1992.  A “merger” is legally defined under the Former Act and the 
Act by Section 56056: a merger results in the successor local agency, here the City, assuming all 
the merged entity’s rights and obligations.  These rights and obligations were set forth in Exhibit 
B, entitled “American Canyon Incorporation Terms and Conditions” to Commission Resolution 
No. 91-18, which is enclosed. 

Among those conditions were the following: 

1. The City of American Canyon shall be the successor to the American Canyon 
County Water District for the purpose to succeeding all the rights, duties and 
obligations of said District with respect to enforcement, performance or 
payment of any outstanding voter approved bonds and implied or expressed 
contracts, judgments and obligations of said Districts; and, 
 

2. All property, whether real or personal, including all monies or funds 
(including cash on hand and monies due but uncollected) of the American 
Canyon County Water District shall be transferred to and vested in the City of 
American Canyon.  All equities, reserves and fund balances (operating, dead 
service and construction) generated through past operation of the American 
Canyon County Water District, shall be transferred to the City of American 
Canyon to be maintained or dispersed for the water utility, sewer or recreation 
purposes for which they were established.  (Emphasis added). 
 

Stated differently, under the conditions of Exhibit B (pp B5-B7), the City became legally 
obligated to supply domestic water to the unincorporated area of South County, as set forth in the 
ACCWD WSA at the time.  This would be consistent with applicable law.  In People ex rel. City 
of Downey v. Downey (1962) 202 Cal. App. 2d786, 797.  When a city acquires a water system 
from a county water district, the city thereafter has the duties and obligations that the county water 
district previously had, and the inhabitants of the county water district have the same rights to 
receive water from the city that they formerly had to receive water from the District. 

As previously noted, these conclusions are fully supported by the Final Environmental 
Impact Report for the incorporation where the ACCWD WSA is portrayed, which is enclosed. 

The City has retained Michael B. Colantuono, of Colantuono, Highsmith & Whatley, PC, 
for peer review of this issue. His conclusions are as follows: 
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1. When the City was incorporated, it was authorized to provide water and sewer 
services outside the City limits in a territory formerly served by a special district 
to which the City is the successor agency. Those service rights cannot be taken 
from the City other than by a reorganization approved pursuant to the Cortese-
Knox-Hertzberg Act. 
 

2. Because the City is a city, and not a special district, LAFCO has no power to 
initiative a change of organization to strip the City of authority to provide water 
and sewer services in its extra-territorial service area. It matters not that the City 
acquired those rights as the successor agency to a special district; it has those 
rights as city. If a change of organization is to be proposed to alter the status quo, 
an affected agency (likely the City or the County) will need to initiative it. 
LAFCO’s power to initiate changes of organization is limited to those affecting 
special districts. 

 
In summary, whether by detachment or dissolution, another change of organization must 

take place to support the current Commission position. 

The City respectfully requests that the matter be continued in order to address and resolve 
this ongoing conflict, between the law and facts, as reflected in the documents between the City 
and Commission on the extent of the City WSA. 

Very truly yours, 

 
William D. Ross 

City Attorney 
 
WDR:jf 
 
cc: Brendon Freeman, Executive Officer 
 Local Agency Formation Commission 
 

The Honorable Leon Garcia and Members of the City Council 
 Jason B. Holley, City Manager 
 City of American Canyon 
 
 Deanne Gillick, General Counsel 
 Napa County LAFCO 
 

Enclosures 
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Figure 3-1: Water Service Area Map 
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From: Phil Brun
To: Jennifer Stephenson; Freeman, Brendon
Cc: Joy Eldredge; Patrick Costello; Michael Barrett
Subject: Revised Draft Water/Wastewater MSR
Date: Tuesday, September 15, 2020 8:50:01 AM
Attachments: C2019 323 Carneros Mutual Water Compandy.pdf

[External Email - Use Caution]

Jennifer and Brendon,

I have briefly looked through the redline draft of the LAFCO Water/Wastewater
MSR and don’t have any significant concerns with revisions, however I wanted
to advise you that Carneros Mutual Water Company (referred to as Carneros
Inn in the report) has activated their service from the City of Napa pursuant to
the attached agreement.  I understand that the County has placed conditions
on Carneros Inn related to groundwater use once the connection to the City
has been made.  These details seem appropriate for the new section on private
water companies that has been added to the report.

PHIL

Phil Brun Jr., PE
Utilities Director, Utilities Department
City of Napa | P.O. Box 660 | Napa, CA  94559-0660
( 707.257.9316 | 707.246-2824 (cell) | * pbrun@cityofnapa.org
Water • Solid Waste • Recycling
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